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SUMMARY

The present study presents the findings of the most comprehensive research that has ever been
conducted in relation to the 30-year-old Hungarian merger authorisation process that has been in
place since the political transition in Hungary. The aim of the research is, in particular, to present to the
wider professional public the development of the authorisation process for mergers (or concentrations)
in Hungary, which started in the last decade, and the resulting public value returns that have been
achieved. The most important results to emerge from the research are that — compared to 2010 data
— the average procedure time for full-scale merger proceedings in 2020 was reduced by 62%, and the
administrative time limit for simplified cases decreased by 82.5%. Furthermore, the research revealed
that today one-third of the Hungarian Competition Authority’s market interventions in connection
with mergers take a verbal/informal form. This study was conducted using the methodology of data

processing and analysing that are at the disposal of the Hungarian Competition Authority.
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While the 1990s were characterised by the
development of the Hungarian competition
law framework, support for privatisation,' and
preparations for joining the EU, and the 2000s
were marked by EU accession, the conclusion
of the transition into a market economy, and
the ‘sharpening’ of the available competition
law toolset, the 2010s were dominated by the
recovery from the economic crisis and the
simultaneous improvement of the effectiveness
of the competition supervision institutions. In
this study, we are going to discuss the latter
period through the lens of the Hungarian

merger authorisation regime.

THE ESSENCE OF MERGERS
AND THEIR IMPACT ON THE ECONOMY

Merger is essentially an umbrella term? that
refers to

* the merging of independent undertakings

(or business units of undertakings),

* one undertaking acquiring control rights

over another undertaking,

* the setting up of a joint venture, or

* undertakings combining certain parts of

their activities in the form of a joint ven-
ture, or even

* the acquisition of assets (rights, brand

names, patents), provided that such assets
solely or together with assets and rights
which are at the disposal of the acquiring
undertaking is sufficient for the pursuit of
market.

Several concrete examples of mergers have
proven that undertakings are able to devel-
op new products or services and reduce their
production, logistics, or marketing costs more
successfully by combining their activities.

Market competition increases as a result
of the more efficient operation of the newly
merged undertakings, the winners of which
are consumers, who are thus able to acquire

higher quality products and services at lower
prices. In addition to increasing efficiency, the
merger may also help undertakings become
national champions in their own field.

However, certain mergers may also hold
back competition if they allow the under-
takings involved to achieve a dominant mar-
ket position or further strengthen their dom-
inance. In such cases, prices are likely to
increase and consumer choice is likely to be
reduced to the detriment of consumers’ inter-
ests. This leads us to a point where govern-
ments, shareholders, and private individuals
as consumers may all oppose certain merg-
ers. Merger control legislation exists to pre-
vent the abuse of a dominant position and to
maintain a market structure that is considered
to be beneficial. Consequently, these laws lay
down the principles for the evaluation of pro-
posed mergers and the procedural rules appli-
cable to their implementation. The tasks relat-
ed to merger control are typically assigned to
national competition authorities (the compe-
tition authorities of Member States in the case
of the European Union); however, the Coun-
cil Regulation on the control of concentra-
tions between undertakings also entitles the
European Commission to prohibit concentra-
tions which may result in a significant reduc-
tion of competition (European Commission,
2016).

In Hungary, the aim of the provisions on
merger control included in Chapter VI of Act
LVII of 1996 on the Prohibition of Unfair
and Restrictive Market Practices (hereinafter
referred to as Competition Act) is to ensure
that all concentrations (mergers and any oth-
er acquisitions of control) important from the
point of view of the national economy can be
supervised by the Hungarian Competition Au-
thority. For the selection of significant trans-
actions, the Competition Act uses a system
of criteria based primarily on turnover data:
if the combined net turnover of the involved
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groups of undertakings exceeds HUF 15 bil-
lion and the turnover of at least two groups
exceeds HUF 1 billion, the parties are obliged
to notify the GVH of the concentration. In
the event that the combined net turnover of
the involved groups of undertakings does not
reach HUF 15 billion but exceeds HUF 5 bil-
lion, the transaction is required to be reported
only if the concentration can reasonably be ex-
pected to significantly reduce competition in
the relevant market.

The Hungarian Competition Authori-
ty (hereinafter referred to as GVH) prohibits
mergers in the event that they would reduce
competition to a significant degree in the af-
fected market, in particular through the cre-
ation or strengthening of the dominant mar-
ket position of an undertaking (the so-called
competition impact assessment). Otherwise,
following the evaluation of the advantages and
disadvantages of the effects on the efficiency
of the market, it only acknowledges the merg-
et by issuing an official certificate based on the
notification or a resolution on the conclusion
of the ex officio proceeding initiated on the ba-
sis of the notification. The GVH is also en-
titled to specify preliminary or ex post con-
ditions and obligations in order to limit the
negative impact of the merger (e.g., the pro-
hibition of the sale of certain business units or
assets or the elimination of control over an in-
direct subsidiary).

From the point of view of measuring the
impact of a merger on competition, it is es-
pecially important whether the merger is be-
tween competitors (horizontal) or between a
seller and a buyer (vertical). Horizontal merg-
ers typically directly modify the structure of
the market, while vertical mergers may have a
negative effect on related markets. Some trans-
actions cannot be unambiguously classified as
either since they possess the characteristics of
both horizontal and vertical mergers. It can
also happen that there are no markets where
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both undertakings are active. Even these types
of mergers can have negative effects on com-
petition. When the manufacturers or distrib-
utors of complementary products (players ac-
tive on adjacent markets) are acquired by a
single group of undertakings, this is called the
portfolio effect. This is due to the fact that if
a group of undertakings controls a large mar-
ket share on the market of a product or sev-
eral products, this group may be able to im-
plement restrictive practices (such as tie-in
practices) on the markets of other products as
a result of the merger.

FACTORS PRECEDING

AND FACILITATING THE RENEWAL
OF THE MERGER CONTROL
PROCEDURE

The global economic crisis that erupted in
2008 resulted in a large-scale recession; the
willingness to invest was reduced, and the
trend of direct foreign capital investments
ended (Hungarian Central Statistical Offi-
ce, 2010), which also led to a decrease in the
number of mergers. Following the 2008-2009
global economic crisis, the focus was on state
measures aimed at promoting the economy.
After the low point of the crisis, economic
growth began, which brought about an
increase in the number of market transactions,
which necessarily affected the number of
mergers falling under the supervision of the
GVH. Based on data from the Hungarian
Central Statistical Office (2019), the value of
the gross domestic product (GDP) increased
by approx. 73% in Hungary from 2010 up to
and including 2019; the number of mergers
reported to the GVH has also been increasing
steadily over the past 10 years but only to
a limited extent — the number of merger
notifications increased by 42% by 2020
compared to the 2010 figures.> The increase
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in the number of merger notifications was not
halted by the raising of the threshold value in
2017 either, which implies that the growth of
the economy resulted in an increased desire to
merge among Hungarian undertakings.

The slowdown of economic growth caused
by the COVID-19 pandemic had an impact
on the composition of transactions investi-
gated by the GVH as well: the mergers re-
ported to the GVH involved the acquisition
of control over smaller undertakings (GVH,
Flash Report, 2020). This is due to the fact
that during times of economic decline, under-
takings think twice about their investments;
therefore, financial investors and undertak-
ings seek out smaller undertakings as the tar-
gets of their acquisitions, which carry low-
er risks in terms of return on investment. In
addition, the experience of recent years sug-
gests that financial investors and capital funds
primarily acquisitions aimed at the procure-
ment of some new piece of technology, mean-
ing that the rate of mergers reported to the
GVH with the aim of implementing financial
investments into so-called start-up undertak-
ings has significantly increased and these un-
dertakings typically do not possess significant
turnover at the time of the acquisition. (De-
loitte Report, 2020)

The institutional system of merger authori-
sation used by the GVH prior to 2010 would
have been unsuitable for handling the eco-
nomic recovery following the 2008 crisis. The
case-law of the European Court of Justice ac-
knowledges that prolonged competition law
cases can negatively impact the financial in-
terests of investors.” Based on the above data,
there is a clear correlation between the growth
of the economy and the number of merg-
ers. Since the merger authorisation regime
of a given country affects the financial inter-
ests of investors, its effectiveness plays an es-
sential role in a growing economy and in the
competition for investors. This is particular-

ly true for an open economy such as Hungary
and is evidenced by the fact that the Hungar-
ian Competition Authority applied EU com-
petition law the third most frequently among
all Member States of the EU in proportion to
the GDP of the country (GVH, Flash Report,
2020). In comparison, the GVH handled 43
merger notifications in 2010 and the proce-
dures of 90% of these notifications were com-
pleted within 103 days on average. By 2020,
the GVH was able to adopt a decision with-
in 4 days on average in 80% of the 69 cases. It
should be noted that the merger authorisation
process is a type of sampling; therefore, its ef-
fectiveness can be measured using three indi-
cators. The first is how fast it authorises merg-
ers without issues, the second is how credible
and reliable the necessary data are, and the
third (closely related to the second) is whether
it is able to identify problematic mergers and
handle them in accordance with the public in-
terest. In this study, we are going to describe
how these requirements were satisfied during
the development of the merger authorisation
procedure in Hungary.

Following the crisis, the focus of econom-
ic policy was on supporting economic growth,
accompanied by the simultaneous restructur-
ing of state operations. Improving competi-
tiveness during this period was the aim of a
number of structural reforms, recognizing that
competitiveness ‘cannot be based on quanti-
tative growth, but only on qualitative develop-
ment and structural change’ (Matolcsy, 2021).
The goals of the public administration devel-
opment programme’ launched in 2011 were
to ensure the customer-centric operation of
service providers, the simplification of proce-
dures, and the reduction of the burden placed
on customers; this programme was realised
through the adoption of specific legislative
measures® during the examined period as well.
In line with these efforts, in 2011 the GVH
set — as its strategic direction — the promotion
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of the customer-friendly operation of the Au-
thority, within the framework of which it re-
structured its customer service departmentand
began to improve the merger authorisation re-
gime, with the aim of increasing the predicta-
bility and speed of proceedings.” It can thus be
established that the general development in-
centives affecting the GVH as an autonomous
administrative body with a competition super-
visory function were not sufficient for jump-
starting the renewal process of the merger au-
thorisation procedure; the special economic
situation following the crisis, the initiatives of
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comprehensive administrative reform, and the
ability of the Authority to recognise this situ-
ation, as well as its commitment to develop-
ment, were also necessary.

Iable 1 summarises the most important
measures implemented from 2011 onwards in
relation to the Hungarian merger authorisa-
tion regime.®

The implementation of the measures in-
dicated in the above table — which aimed to
reduce administrative burdens, speed up the
administrative process, and facilitate the pre-
dictability of the process — was gradual and

Table 1

THE MOST IMPORTANT MEASURES AFFECTING THE MERGER AUTHORISATION REGIME
BETWEEN 2011 AND 2020

The most important measures affecting the merger

authorisation regime between 2011 and 2020

To increase
predictability
and transpa-

rency

To speed
up the
administra-
tive process

To reduce the
burden on un-
dertakings

Redesign of the notification form following public X X X
consultation
2011
Amendment of the soft law to include preliminary X X X
consultations
Merger Department, a dedicated merger investigation X X
unit
Introduction of the so-called simplified decision-making X X
2012 Process
Amendment of the soft law to include the simplified X
decision-making process
Publication of notified mergers on the website X
Amendment of the soft law (increasing the market share X X
threshold to 30% with respect to related market)
Update of the notification form, bringing it in line with X X
2013 the relevant publications
Amendment of the law (Competition Act): Section 24/A: X

the option for the Government to grant an exemption to

mergers of national strategic interest
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To increase To speed
predictability up the
and transpa- | administra-

rency tive process

To reduce the
burden on un-
dertakings

The most important measures affecting the merger

authorisation regime between 2011 and 2020

Amendment of the law (Competition Act.): introduction X X
of the standstill obligation, modification of deadlines,

20 statutory rules of preliminary consultation

Amendment of the soft law X
Amendment of the law (Competition Act): detailed rules X

2015 Amendment of the soft law regarding the handling of X
interconnected transactions

Amendment of the law (Public Administration Act): X X
summary procedure

2016 Preparation for the application of the amended X
Competition Act from 2017 onwards, update of the
form

Amendment of the law (Competition Act.): notification- X X
based regime, an increase of the threshold value,
voluntary threshold, fee reduction, modification of
deadlines, the option to conduct unannounced on-site
og17 Inspections

The Merger Department comes under the control of the X X
Competition Council

Amendment of the soft law (e.g., uniform enforcement X
notice)

Option for the electronic submission of the merger X X
2018 notification form, update of the form

Amendment of the soft law X

Amendment of the soft law following public X X
consultation (e.g., waiving other requirements for

the implementation of a merger in the case of the

concurrence of wills)

2019

Amendment of the soft law (e.g., investment and start- X
up friendly approach to ancillary restraints)

2020 Amendment of the law (Competition Act): Section 25/A, X
the exemption of financing transactions related to the
pandemic

Source: own edited
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took into account lessons learnt from past
experience; which resulted in a degree cy-
clicity both in terms of the subject matter of
the measures and the methods chosen. Thus,
the GVH returned to certain elements of its
procedural rules on several occasions (such as
the form that determines the data required
from the undertakings) or on a regular basis
it took advantage of the scope for develop-
ment provided within the regulatory frame-
work, the measures modifying this frame-
work or even measures aimed at developing
the process and the organisation (such as the
soft law, which ensures the predictability of
the case law).

The most significant step towards the rede-
velopment of the procedure, which began in
2011, was the amendment of the Competi-
tion Act, effective from 15 January 2017. This
is when the notification-based system was in-
troduced, the essence of which is that a com-
petition supervision proceeding is not initiat-
ed based on every single merger notification
such as in the case of the earlier application-
based regime, but only if the merger in ques-
tion raises the possibility of a significant re-
duction in the scope of competition. In such
cases, a so-called full-scale or phase 2 proceed-
ing is initiated with a deadline of 4 months or
if the form submitted does not contain all in-
formation necessary for evaluating the effects
of the merger on competition. In such cases,
a so-called simplified or phase 1 proceeding is
initiated with a deadline of 30 days.

The mergers with respect to which all in-
formation requested on the form and required
for evaluation is made available to the GVH
and which do not raise any concerns in terms
of market competition, are acknowledged and
authorised by the GVH in the form of an offi-
cial certificate. The GVH must decide wheth-
er to initiate a proceeding or issue an official
certificate within 8 days of the notification be-
ing submitted.
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TYPICAL CHARACTERISTICS
OF HUNGARIAN MERGERS

Since the Competition Act only requires
mergers threshold
specified in the Act to be notified, the mergers
investigated by the GVH naturally cannot

reaching the values

provide a full picture of all of the acquisitions
occurred in Hungary. However, the data
allows certain trends to be identified since all
significant mergers do fall within the scope of
competence of the Authority.

Among the changes affecting the econo-
my, it was particularly important in terms of
merger control that in 2010 significant chang-
es were adopted concerning Hungarian eco-
nomic policy, which until that point had con-
sidered state ownership to be inherently more
disadvantageous than private ownership. The
consequence of this was not simply that no
substantial privatisation occurred after 2010
but also the fact that the State acquired major-
ity ownership in and thus control over of pre-
viously (often overly) privatised undertakings
primarily in the public services and banking
sectors, which qualified as mergers. As a result
of the above, 30 per cent of the mergers inves-
tigated by the GVH in 2020 were acquisitions
of control involving the State. Figure 1 shows
the percentage of mergers involving the State
among all mergers investigated by the GVH.

However, a significant portion of these ac-
quisitions were mergers where a capital fund
owned by the State acquired control — typical-
ly alongside other investors — over a so-called
start-up (an undertaking that has either not
yet entered the market or is in an early phase
of entering the market) for investment purpos-
es. Acquisitions of control over start-up under-
takings, even without the State’s involvement,
play a significant role in today’s economy. Fig-
ure 2 presents the percentage of mergers in-
volving start-ups among all mergers investigat-

ed by the GVH.
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Figure 1
PERCENTAGE OF MERGERS INVOLVING THE STATE AMONG ALL MERGERS INVESTIGATED
BY THE GVH
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Figure 2

PERCENTAGE OF MERGERS INVOLVING START-UPS AMONG ALL MERGERS INVESTIGATED
BY THE GVH
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However, the GVH so far has not been re-
quired to carry out a detailed investigation in
relation to any of these transactions.

Although the number and proportion of
transactions involving the acquisition of for-
merly Hungarian-owned undertakings by
foreign corporations have increased again in
recent years, the proportion of such transac-
tions has declined compared to 2011 figures.
Among foreign acquisitions, the proportion of
transactions involving a foreign corporation
acquiring control over a Hungarian-owned
undertaking was on average 10% over the
course of the past 10 years. (See Figure 3)

The concentrations investigated by the
GVH affected various branches of the nation-
al economy to varying degrees. The number of
concentrations is especially high in the man-
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ufacturing industry. Within this industry, the
majority of mergers affected the automotive,
food, chemical, pharmaceutical, and packag-
ing sectors. (See Figure 4)

The number of concentrations in the ener-
gy sector remains high despite the fact that —
as discussed in the next section — the Govern-
ment declared several mergers in this sector
to be of national strategic importance, which
meant that they did not need to be notified
to the GVH. Concentrations affecting the real
estate sector are continuously present in the
case-law of the GVH; however, no detailed in-
vestigation of the market has been carried out
in connection with any of these mergers. The
high number of cases related to the informa-
tion and communication sector is not surpris-
ing in our ever more digitalised world, and as

Figure 3

PERCENTAGE OF FOREIGN ACQUISITIONS AMONG ALL MERGERS INVESTIGATED
BY THE GVH

%

100~~~ === ===~ === —— -
GfAE — — — o o e
80F------—-—-- -
70+------""""-- -
BDAE — — — oo e o e
A — — — o o — o e
40F —-——m—m e e e - -

30 4
20 4
10 A+

2011 2012 2013 2014

Source: own edited

Public Finance Quarterly m2021/2

2015

2016 2017 2018 2019 2020



m FOCUS — FinanciaL AND AccOUNTING COMPETENCIES B——————————

Figure 4

THE DISTRIBUTION OF MERGERS AMONG SECTORS
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we have previously mentioned, the growing
number of investments into start-ups in this
sector also contributes to the GVH’s investi-
gation of an increasing number of mergers in
this sector. The number of mergers affecting
this sector is expected to rise further in the fu-
ture.

The amendment of the Competition Act in
November 2013 gave the Government the op-
tion of declaring, by way of a Government De-

cree, that certain mergers of undertakings are
of national strategic importance, in which case
the concerned undertakings are not required
to report the mergers to the GVH. The Gov-
ernment made use of this option on 31 oc-
casions so far until the end of 2020; the ma-
jority of such Government Decrees (a total of
12) were issued in 2014. Following 2014, the
number of mergers declared to be of national
strategic importance decreased significantly; in
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the period between 2015 and 2020, the Gov-
ernment declared an average of three merg-
ers per year to be of national strategic impor-
tance. Figure 5 shows the development of the
number of mergers of national strategic im-
portance.

Among the affected sectors, the energy in-
dustry can be considered an outlier since 13
out of the 31 mergers of national strategic im-
portance were carried out in this sector, as it is
shown on Figure 6.

The most important lessons of recent years

As demonstrated by the above, the GVH
has prioritised and continuously developed
its merger control procedures over the past 10
years. The most important steps of this process
have already been described; therefore, the aim
of this chapter is to summarise the most im-
portant experiences and results of this period.

AN INCREASE IN THE SIGNIFICANCE OF
PRE-NOTIFICATION CONSULTATIONS

Under the merger notification regime, the
most important task of the procedure related
to merger notifications is to ensure the
efficient filtering of unproblematic mergers,
which presupposes the existence of an effective
preliminary consultation (pre-notification)
system.” During this process, the case handlers
of the GVH can point out any deficiencies in
the completed notification form and notify
the undertaking of the additional information
and analyses that are necessary for a decision
to be made regarding the obvious lack of
negative effects on competition; this process
enables unproblematic merger procedures to
be concluded via the issuance of an official
certificate. All of this played an important role
in ensuring that the majority of notifications
led to the issuance of an official certificate;
of the

course of notification-based procedures, the

in terms decisions made in the
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proportion of phase 1 procedures has declined
significantly since 2017, while the proportion
of official certificates issued has increased. (See
Figure 7)

In connection with the above data, it is im-
portant to emphasise that due to their nature,
pre-notifications primarily prevent the initia-
tion of phase 1 proceedings; therefore, the re-
duction in the number of these types of pro-
ceedings is more significant than in the case
of phase 2 proceedings, which required more
detailed investigation. However, under certain
conditions, pre-notification consultations may
render the initiation of phase 2 proceedings
avoidable as well, which we are going to dis-
cuss in more detail in relation to verbal inter-
ventions.

Furthermore, pre-notifications are not al-
ways suitable for preventing the initiation of
a phase 1 proceeding. In light of the above,
it can be said that the risk of avoidable pro-
ceedings can be significantly reduced with the
help of preliminary consultations, which is ev-
idenced by the fact that in 2020 only 7% of
pre-notified cases resulted in the initiation of a
proceeding (this figure includes full-scale cases
as well), while this proportion was 43% in the
case of not pre-notified cases. Figure 8 presents
the percentage distribution of pre-notified and
non-pre-notified cases.

THE RELIABILITY OF DATA
PROVIDED AND EFFECTIVE ACTION
AGAINST INFRINGEMENTS RELATED
TO MERGERS

However, in addition to speeding up the
processing of cases, the GVH continues to
pay special attention to ensuring that the data
provided are reliable. The reduction of the
administrative time limits to favour clients
cannot take precedence over the public interest.
Therefore, the system of sanctions that exists
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Figure 5
DEVELOPMENT OF THE NUMBER OF MERGERS OF NATIONAL STRATEGIC IMPORTANCE
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Figure 6

THE DISTRIBUTION OF MERGERS OF NATIONAL STRATEGIC SIGNIFICANCE AMONG SECTORS
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Figure 7

OUTCOMES OF MERGER NOTIFICATIONS BETWEEN 2017 AND 2020
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Figure 8

THE PERCENTAGE DISTRIBUTION OF PRE-NOTIFIED AND NON-PRE-NOTIFIED CASES
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against infringements committed through the
provision of misleading information serves as
an important tool to enable the GVH to fulfil
its statutory obligations that is to conduct strict
and comprehensive investigations in order
to protect the interests of consumers. This is
because proceedings aimed at investigating
mergers heavily rely on the cooperation of
clients, as it is undertakings that primarily
possess the necessary data. In the course
of proceedings, clients therefore have an
increased responsibility to provide the GVH
with detailed and complete information on all
the facts necessary for investigating the merger
in question.'

Action against the provision of mislead-
ing information has received special attention
within the framework of the GVH case law
over recent years. At the beginning of 2017,
the GVH was forced to revoke its resolution

1 and in

authorising a merger in two cases,
both cases it also imposed a procedural fine of
approximately HUF 83 million on the under-
takings requesting authorisation for the two
mergers. In addition, the Authority imposed
a fine of HUF 45 million in another case, as
a result of a separate proceeding.'? This means
that the GVH has imposed approximately
HUF 128 million in fines related to proceed-
ings initiated due to the provision of mislead-
ing information.

It should be noted that there are addition-
al procedural options related to data credibil-
ity available to the GVH beyond the revoca-
tion of the resolution. Firstly, since 2017 the
GVH has been able to ensure the validity of
data by carrying out unannounced on-site in-
spections (so-called dawn raids) in relation to
merger cases if it is reasonably believed that an
essential fact indicated in the merger notifica-
tion is misleading. The GVH has made use of
this option in one case so far."” If the mislead-
ing data concerns a fact that is not essential for
the merger, the statutory requirements for the

revocation of the resolution are not fulfilled.!
However, in such a case a procedural fine may
be imposed.

Another type of infringement related to
mergers is the implementation of a merg-
er before it has been acknowledged by the
GVH. The institution of the standstill obliga-
tion was introduced in the Competition Act
by the Hungarian Parliament on 1 July 2014
and its main function is to prohibit the im-
plementation of transactions subject to a no-
tification obligation under the relevant turno-
ver thresholds without the authorisation of the
GVH and to sanction any undertakings that
proceed with the transaction without such au-
thorisation with a fine (or even to order the
restoration of the conditions that existed be-
fore the merger if justified in a case posing sig-
nificant competition-related concerns). Since
2014, the GVH has established an infringe-
ment of the standstill obligation in the case of
9 concentrations' in total and has imposed
approximately HUF 42 million in fines. In all
of the concerned cases, the parties, having de-
tected the infringement, voluntarily notified
the mergers to the GVH and the Authority
did not identify any competition-related con-
cerns with respect to any of the mergers. Tak-
ing these circumstances into consideration,
alongside the fact that no repeat offences (a
previous infringement of the standstill obliga-
tion) were identified in any of the cases and
there was typically a short period of time be-
tween the implementation of the transactions
and the mergers being notified to the GVH,
the Authority generally imposed a fine on the
undertakings that was close to the minimum
provided in the Competition Act.

Prior to the introduction of the standstill
obligation, the Competition Act provided a
thirty-day deadline between the submission of
a merger authorisation request and the imple-
mentation of the merger; between 2010 and
2014, the GVH imposed fines amounting to
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a total of HUF 180 million for a failure to ob-
serve this deadline or notify a merger at all.

All in all, the GVH has imposed fines
amounting to a total of HUF 350 million
since 2010 due to infringements related to
mergers, within which special attention was
paid to infringements related to data validity:
36.5% of the fines imposed due to merger-re-
lated infringements, that is nearly HUF 128
million, was imposed on undertakings as a re-
sult of the provision of misleading informa-
tion. (See Figure 9)

INTERVENTIONS

The Competition Act allows the GVH to
impose ex ante or ex post conditions and
obligations in its resolution in order to li-
mit the negative impact of the merger to
avoid prohibiting a transaction that give rise

competition concerns. Such remedies, which
can only be implemented on the basis of the
commitments of the relevant undertakings,
can be categorised into two groups. The first
group consists of the so-called structural
remedies, while the second group is composed
of behavioural remedies; however, solutions
with  both
characteristics are also possible.!® Structural
remedies are measures that target the structure
of the market, while behavioural remedies limit
the right of ownership of the parties involved
in the merger. The various commitments are
often accompanied by reporting obligations
related to the provision of information on
the fulfilment of the commitments and the
engagement of persons who can verify their

structural and  behavioural

fulfilment (so-called monitoring trustee).
Both the Hungarian and the internation-

al experience shows that only a small portion

of transactions falling under the scope of the

Figure 9

THE PERCENTAGE DISTRIBUTION OF INFRINGEMENTS RELATED TO MERGERS WHICH
RESULTED IN FINES BEING IMPOSED

41900 000

108 312 500

127 850 000

72 000000
20.57%

I Provision of misleading information

I Late notification

1 Prohibition of the obligation to notify a merger
I Prohibition of the implementation of a concentration prior to its clearance

Source: own edited
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authorisation procedure requires an interven-
tion (any form of remedies) and the number of
prohibitions is, in particular, negligible."”

Since 2010, the GVH has considered it
necessary to implement some form of reme-
dies in the case of 10 transactions in total, and
it has prohibited 1 transaction on the basis of
a special authority expert opinion'®, which the
GVH was obliged to follow (all of these tak-
en together are considered interventions, see
Figure 10).

In addition to formal interventions, the
case-law of the GVH shows that an increas-
ing number of interventions aimed at reme-
dying competition-related issues are taking
place without an official resolution being is-
sued. Figure 11 shows the sectors affected by
formal interventions.

These can be divided into two main groups:
the first group consists of interventions that

remedy a competition-related issue arising due
to the transaction, while the second group is
comprised of the so-called restrictions not di-
rectly related to the transaction.” The role of
preliminary consultations is especially signifi-
cant in the case of both groups since concerns
typically emerge as early as the pre-notification
period; consequently, the parties are able to
implement any necessary measures before they
submit their notification, thereby reducing the
likelihood of a longer and more time-consum-
ing competition supervision proceeding.

In recent years, the GVH also encountered
a transaction where the parties eventually de-
cided to withdraw the transaction due to the
concerns raised by the Authority during the
pre-notification consultation. In addition, two
mergers resulted in the eventual withdraw of
the transactions and the parties revoking their
notification for authorisation after being in-

Figure 10

NUMBER OF MERGER INTERVENTIONS SINCE 2010

I Prohibition
I Purely behavioural obligation

I IHybrid (structural and behavioural obligation) with a monitoring trustee
1 Hybrid (structural and behavioural obligation) without a monitoring trustee

Source: own edited
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Figure 11

SECTORS AFFECTED BY FORMAL INTERVENTIONS

Commerce

Media

Telecommunications

Mining

Energy

Source: own edited

formed that the Authority was planning to
prohibit the mergers in question.

In two other cases, the verbal notices of the
GVH allowed the parties to avoid a longer and
more time-consuming proceeding and thus no
official interventions were required in these
cases in the end. This is due to the fact that in
one of the cases, in light of the concerns raised
during the preliminary consultation, the par-
ties decided to sell the product which giving
rise competition concerns before submitting
their notification for authorisation, thus elim-
inating the competition concern.” In another
case, taking into account the concerns voiced
during the consultations preceding the pro-
cedure being declared a full-scale proceeding,
the parties elected to sell the radio stations that
might have constituted a competition concern
to an independent third party, thus avoiding
an in-depth investigation.”’ Therefore, it can
be said that verbal interventions are playing an

Public Finance Quarterly m2021/2
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increasingly important role in the case-law of
the GVH, with 31% of all interventions fall-
ing into this category. Figure 12 presents the
distribution of verbal intervention.

In connection with the handling of restric-
tions directly related to the transaction (an-
cillary restraints), it should be noted that in
the case of merger procedures, the GVH does
not assess ancillary restraints (similarly to the
European Commission and other competi-
tion authorities); however, it does notify the
parties about which restrictions may exceed
the scope of permissible restrictions during
the preliminary consultations. As a result, the
vast majority of undertakings adjusts the re-
strictions in question to match the case-law of
the GVH in order to avoid any further pro-
ceedings; therefore, the initiation of a com-
petition supervision proceeding was avoida-
ble in 75% of cases between 2016 and 2020.
In this period, competition supervision pro-
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Figure 12

THE DISTRIBUTION OF VERBAL INTERVENTIONS SINCE 2010

1 Withdrawal of the notification
I Structural intervention (separation)
1 Withdrawal from the transaction

Source: own edited

ceedings were initiated in 3 cases in total. Of
these, meaningful decisions were eventually
adopted by the GVH in two cases, where tak-
ing into account the commitments of the par-
ties, the GVH ordered the fulfilment of the
proposed commitments (pertaining to the
amendment or deletion of the provisions con-
cerned) without establishing the fact or lack
of an infringement.” In one case, the GVH
decided to terminate the proceeding in the in-
vestigation phase because the concerned con-
tract was amended in the meantime.”® Figure
13 shows the handling of restrictions not di-
rectly related to the transaction.

SUMMARY OF THE RESULTS

In summary, it can be established that the
GVH sought to achieve three interconnected
goals during the development of its merger

control procedure: reduce the burden on
undertakings, increase the predictability and
transparency of merger-related administration,
and reduce the administrative time limits of the
procedures while ensuring the validity of the
data provided. Since we are talking about the
improvement of an already operating system,
which was required to perform its function
while complying with the rules applicable
during its development, it was only possible to
proceed gradually and with small steps, taking
into account the lessons learnt from already
implemented measures and continuously
reassessing and redesigning the approach to be
taken. This process demonstrated the continued
validity and up-to-date nature of the thoughts
of Zoltin MAGYARY, who stated that the
rationalisation of administration % nor a one-
off task but a continuous goal and requires special
methodology and that its varied toolset includes
above all else, criticism of the procedures and
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Figure 13

THE HANDLING OF RESTRICTIONS NOT DIRECTLY RELATED TO THE TRANSACTION

Restrictions handled without a proceeding
being initiated

Source: own edited

solutions already used’. (Magyary, 1930, 175.,
180.).

An important but unquantifiable result
of this development programme was the im-
provement of the predictability and transpar-
ency of the administrative process over the
past decade, due to the publication of merger
notifications and decisions, as well as the in-
tensive supplementation of the soft law doc-
umentation associated with the merger en-
forcement.

There are no estimates available regarding
the quantifiable effects of the improvements in
the efficiency of merger control on the macro
scale (e.g. on investment and GDP); however,
the GVH regularly assesses the welfare benefit
of its operation.?® This impact assessment eval-
uates the combined effects of its interventions
related to anti-competitive agreements, abuse
of dominant position and mergers, while ap-
plying the best international practices of es-
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Restrictions handled within the framework
of a competition supervision proceeding

timation methodology, and leads to results
which — although approximate — are not ex-
aggerated. Based on these estimates for the pe-
riod between 2013 and 2018, the amount of
money saved by consumers due to the inter-
ventions of the GVH was more than six times
the total budget of the GVH for the same pe-
riod.

The development of the merger legislation
over the course of the last decade had tangi-
ble and accurately measurable results as well.
One of the most important of these results was
the increase in the speed of the administration
process. The actual processing time of merg-
ers without an impact on competition, which
can be authorised by the issuance of an official
certificate and constitute more than 80% of
all cases handled, was reduced to 4 days; this
is a particularly significant reduction since the
average time it took to process unproblemat-
ic mergers was more than 100 days in 2010).



m FOCUS — FinanciaL AND AccOUNTING COMPETENCIES B——————————

Table 14
THE DEVELOPMENT OF ADMINISTRATIVE TIME LIMITS IN MERGER CASES BETWEEN
2009 AND 2020
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Compared to the 2010 figures, the average du-
ration of full-scale merger proceedings was re-
duced by 62% and the duration of phase 1
procedures was reduced by 82.5% by 2020.
Figure 14 presents the development of admin-
istrative time limits in merger cases between
2009 and 2020.

The figure clearly shows how the actual ad-
ministrative time limits were gradually re-
duced as a result of the adoption of various
measures that built on each other. Conse-
quently, the processing time of proceedings
was continuously carried out in less than the
legally applicable deadline for the given peri-
od (for example, the law allows 8 days for the
issuance of official certificates today, while the
average processing time is actually 4 days).

Another concrete result is that the adminis-
trative service fee of transactions able to be au-
thorised by the issuance of an official certifi-
cate has been reduced from HUF 4 million to
HUF 1 million; as a result, approx. one-third
of the revenue of the GVH related to merg-
er proceedings (HUF 40-60 million per year
on average) remained in the hands of the un-
dertakings.

Since 2018, the GVH has allowed under-
takings to submit their merger notifications to
the Authority electronically, and the number
of electronically submitted notifications has
been increasing ever since. In 2020, this was
especially helpful during the pandemic; there-
fore, more than 82% of the notifications were
received electronically during this year. m
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For details, see: Andrds Téth: Hungarian
experiences on the role of competition policy in
a transitional economy - Korea Economic Law
Journal, ISSN: 1738-5458, Korea Economic Law
Association, 2014.,12 13(3)/ Vol. 13. No(2014),

pp- 123 — 138.

Ferenc VISSI: “The Basics of Competition Policy’,
lecture series, 21.03.2019

This is qualified by the fact that the among the
notification thresholds, the threshold applicable
to an increase of HUF 500 million was increased
to HUF 1 billion in the amendment of the
Competition Act, effective as of 15 January
2017.

Court of Justice of the European Union, judgment
of 16 July 2009 in the case of Der Griine Punket
- Duales System Deutschland vs European
Commission, C-385/07, EU:C:2009: 456,
Section 186, [Court Reports, 2009, p. I6155].

Ministry of Public Administration and Justice
(2011), Zoltdin Magyary Public Administration
benefit
of our Country and in service of the Public’
(Online: https://2010-2014.kormany.hu/hu/

kozigazgatasi-es-igazsagugyi-miniszterium/hirek/

Development Programme, ‘For the

magyary-program-a-koz-szolgalatara (access date:
29.03.2021)

¢ Such as Government Decree 1602/2014. (XI.
4.) on the establishment of the State Reform
Commission, Government Decree441/2015. (XII.
28.) on the amendment of specific Government
Decrees in order to reduce bureaucracy in public
administration, and Act CLXXXVI of 2015 on
legislative amendments related to the reduction of

bureaucracy in public administration.

7 The 2011 Annual Report of the GVH to the
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National Assembly, Online: https://gvh.hu/
pfile/file?path=/sajtoszoba/sajtokozlemenyek/
sajtokozlemenyek/2012-es_sajtokozlemenyek/2
19832ED1EB4492D7.pdf&inline=true (access

date: 29.03.2021)

8 For details on the development project: And-
rdis TOTH: The development of our merger
procedural law based on the case law of the
competition council in the past three years,
Competition Mirror 2013/2 (Season IX, Issue 2)
p. 19-33.

? In relation to the first experiences of the
notification-based regime, see: Andrés BODOCSI:
Introduction of the new merger regime and its
first experiences, Competition Mirror 2017/2.
(Season XIII, issue 2) p. 19-29.

19 Judgment No. 107.K. 700.016/2019/11 of the
Budapest-Capital Regional Court, acting as the
court of first instance, with respect to the motion
to revise the resolution adopted by the GVH
during competition supervision proceeding No.
VJ/31/2018, pages 10 and 12.

! Proceeding No. V]/14/2017 revoked resolution
No. V]/33/2016. (Diéfa Alapkezel6/EURO-
MALL), while proceeding No. VJ/15/2017
revoked resolution No. VJ/1/2017 (Infineon/
Cree), followed by fines being imposed with

respect to the original cases.

12 Competition ~ supervision  proceeding  No.
V]/31/2018 (DIGI/Invitel case); the originally
imposed fine was HUF 90 million, which was
reduced by the final and enforceable judgment
of the court to HUF 45 million following the

judicial review process.

13 Competition  supervision proceeding  No.
V]/43/2017 (DIGI/Invitel case).
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14 Pursuant to Section 32 (1) of the Competition
Act, the Hungarian Competition Authority is
also entitled to revoke a resolution adopted under
Section 30 if the resolution not subject to the
judgment of the administrative court was based
on the concealment of a fact essential for the
adoption of the decision or the disclosure of false
information (hereinafter collectively referred to as
misleading information). The relevant proceeding
shall be initiated within 5 years of the merger be-

ing implemented.

15 Competition ~ supervision proceedings  No.
V]/145/2015, V]/10/2016, V]/13/2016,
V]/14/2016, V]/13/2017, V]/44/2017,

V]/23/2018, V]/5/2020, and V]/15/2020.

16 These include, for example, commitments to

provide access to various patents.

7 However, the correct interpretation of this fact
requires noting that the mere existence of a merger
control regime plays a non-negligible preventive role;
undertakings do not even begin certain transactions
if it becomes obvious to them during their
preliminary assessment that such transactions would

not be authorised by the competition authority.
'8 Proceedings No. V]/87/2016 and No. V]/8/2020.

1 Ancillary restraints included in merger agreements

with the purpose of protecting investments are

called related restrictive market practices and are
considered acceptable (a typical example is the
seller agreeing not to enter the market on which
the sold undertaking is active for 3 years). This
means that restrictions not directly related to
the transaction are those that extend beyond the
purposes of protecting the investment, which
are acceptable based on the relevant case law;
therefore, these can be investigated and sanctioned
separately as anti-competitive agreements (e.g.,
the seller is required to withdraw from the relevant
market for 10 years or withdraw from an unrelated

market).

Tn connection with merger notification No.
OB/8/2020 (Stada/Walmak), the manufacturing
and distribution rights of a pharmaceutical
product were sold, thus eliminating the horizontal

competition concerns raised.

2! Competition ~ supervision  proceeding  No.
V]/45/2017 (ML/Konzum/OPUScase).

2 Competition  supervision  proceedings  No.

VJ/106/2014 and V]/19/2019.

3 Competition

V]/39/2017.

supervision

proceeding  No.

24 https://gvh.hu/gvh/elemzesek/tarsadalmi_haszon/
gvh_mukodesebol_szarmazo_joleti_haszon_
mertekerol (access date: 29.03.2021)
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